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City Council 

Agenda Memo 
 

 
          City Council 
TO:  Larry D. Gilley, City Manager    Meeting Date: Sept. 27, 2012 
 
FROM:  Jon James, Director of Planning and Development Services 
 
SUBJECT:  TxDOT/Abilene MPO Transportation Policy Board/City of Abilene Planning Agreement   
__________________________________________________________________________________________ 
 
GENERAL INFORMATION:    
There has been a formal written Planning Contract between TxDOT, the Transportation Policy Board of the 
Abilene Metropolitan Planning Organization (MPO), and the City of Abilene for many years. The Agreement is 
required since Federal funds flow to, and through, TxDOT to the City of Abilene and the Abilene MPO.  The 
current contract expires on September 30, 2012.   TxDOT has changed the wording to say “Agreement” rather 
than “Contract” in the proposed new document.  
 
SPECIAL CONSIDERATIONS:   
TxDOT has been working with the Texas MPOs (TEMPO) over the past several months in reviewing the 
language in the agreement and addressing some of the concerns of the MPOs.  MPO staff and City staff have 
proposed modifications to the agreement.  This agreement was reviewed by the City Legal Department.   
 
STAFF RECOMMENDATION:   
Staff recommends authorizing the City Manager to execute a Planning Agreement with the Texas Department 
of Transportation and the Transportation Policy Board of the Abilene Metropolitan Planning Organization.  
 
 
BOARD OR COMMISSION RECOMMENDATION:   
The MPO Transportation Policy Board approved this agreement at their September 18, 2012 meeting. 
   
 
ATTACHMENTS    
Please see the attached draft Planning Agreement. 
 

Prepared by: 
 
Name  E’Lisa Smetana   
Title  Executive Director, Abilene   
         MPO 

 
 
 
 
Item No._________ 

Disposition by City Council 
 Approved       Ord/Res# 
 Denied            ___________ 
 Other 

        __________________ 
              City Secretary 
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STATE OF TEXAS § 
 
COUNTY OF TRAVIS § 
 
 

AGREEMENT WITH METROPOLITAN PLANNING ORGANIZATION 
 
THIS AGREEMENT is made by and between the State of Texas, acting through the 
Texas Department of Transportation, called the “Department,” the Transportation Policy 
Board , and the City of Abilene, which has been designated as the Metropolitan 
Planning Organization (MPO) of the Abilene urbanized area, and which serves as the 
Fiscal Agent for the MPO. 
 

W I T N E S S E T H 
 
WHEREAS, 23 United States Code (USC) §134 and 49 USC §5301 et seq. require that 
MPOs, in cooperation with the Department and transit agencies, develop transportation 
plans and programs for urbanized areas of the State; and 
 
WHEREAS, 23 USC §104(f) authorizes Metropolitan Planning funds and 49 USC §5301 
et seq. authorizes funds to be made available to MPOs designated by the Governor to 
support the urban transportation planning process; and 
 
WHEREAS, the federal share payable for authorized activities using 49 USC §5303 and 
Metropolitan Planning funds is eighty percent (80%) of allowable costs; and 
 
WHEREAS, Texas Transportation Code §221.003 authorizes the Department to expend 
federal and state funds for improvements to the state highway system; and 
 
WHEREAS, Texas Transportation Code §201.703 authorizes the Department to expend 
federal funds and to provide state matching funds for allowable costs necessary for the 
improvement of roads not in the state highway system; and 
 
WHEREAS, Metropolitan Planning funds, and other federal transportation funds that 
may be used for planning (e.g., Surface Transportation Program, National Highway 
System, Congestion Mitigation and Air Quality, etc.) and 49 USC §5303 funds are to be 
used in conjunction with work conducted under the terms of this agreement; and 
 
WHEREAS, the Governor of the State of Texas has designated the City of Abilene, 
acting through their Transportation Policy Board, as the MPO for the above-mentioned 
urbanized area; and 
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WHEREAS, the Governor of the State of Texas and the City of Abilene have executed 
an agreement pursuant to the MPO designation; and 
 
WHEREAS, an area equal to or larger than the above-mentioned urbanized area has 
been delineated in accordance with federal and state guidelines where required 
metropolitan transportation planning activities may take place; and 
 
WHEREAS, 23 Code of Federal Regulations (CFR) §420.117(a) requires that in 
accordance with 49 CFR §18.40, the Department shall monitor all activities performed 
by its staff or by sub-recipients with Federal Highway Administration (FHWA) planning 
and research funds to assure that the work is being managed and performed 
satisfactorily and that time schedules are being met; and 
 
NOW THEREFORE, it is agreed as follows: 
 

A G R E E M E N T 
 

Article 1.  Agreement Period 
 
A. This agreement becomes effective when signed by the last party whose signing 

makes the agreement fully executed.  The Department shall not continue its 
obligation to the MPO under this agreement if the Governor's designation of the 
MPO is withdrawn; if federal funds cease to become available; or if the agreement is 
terminated as provided below. 

B. This agreement expires on September 30, 2018.  No fewer than one hundred and 
twenty (120) days before the expiration date, the Department or the City of Abilene 
may exercise in writing an option to extend the agreement by a period of no more 
than 2 years.  The Department or the City of Abilene may exercise this option no 
more than 2 times.  If all terms and conditions of this agreement remain viable and 
no amendment to the existing agreement or new agreement is required, a letter from 
the Department to the MPO, or from the MPO to the Department, shall constitute 
renewal of this agreement subject to all terms and conditions specified in this 
agreement.  However, an amendment or a new agreement may be executed, if 
necessary. 

 
Article 2.  Responsibilities of the Department 
 
The responsibilities of the Department are as follows: 
 
 
 
 
 
A.  Make available to the MPO its share of all federal metropolitan planning funds and 

provide the required non-federal match as authorized by the Texas Transportation 
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Commission.  The Department will distribute federal transportation planning funds to 
the MPO based on a formula developed by the Department, in consultation with and 
approved by the MPO, and approved by FHWA, the Federal Transit Administration 
(FTA), and other applicable federal agencies. 

 
B. Provide to the MPO, as appropriate, technical assistance and guidance for the 

collection, processing, and forecasting of socio-economic data needed for the 
development of traffic forecasts, plans, programs, and planning proposals within the 
metropolitan area, including collecting, processing, and forecasting vehicular travel 
volume data in cooperation with the MPO, as appropriate. 

 
C. Jointly promote the development of the intermodal transportation system within the 

metropolitan area by identifying points in the system where access, connectivity, and 
coordination between the modes and inter-urban facilities would benefit the entire 
system. 

 
D. Share with the MPO information and information sources concerning transportation 

planning issues that relate to this agreement. 
 
Article 3.  Responsibilities of the MPO 
 
The MPO is an organization created to ensure that existing and future expenditures on 
transportation projects and programs are based on a continuing, cooperative, and 
comprehensive planning process.  The responsibilities of the MPO are as follows: 
 
A. Document planning activities in a UPWP to indicate who will perform the work, and 

the products that will be produced.  In cooperation with the Department and public 
transportation operators as defined by 23 CFR Part 450, the MPO must annually or 
biennially develop a UPWP that meets federal requirements. 

 
B.  Prepare and submit to the Department an annual performance and expenditure 

report of progress no later than December 31 of each year.  A uniform format for the 
annual report will be established by the Department, in consultation with the MPO. 

 
C.  Use funds provided in accordance with 43 Texas Administrative Code (TAC) §16.52 

and Article 2 (Responsibilities of the Department) of this agreement to develop and 
maintain a comprehensive regional transportation planning program in conformity 
with the requirements of 23 USC §134, 49 USC §5303. 

 
D.  Develop a Metropolitan Transportation Plan (MTP), a Transportation Improvement 

Program (TIP), and a UPWP for the Metropolitan Planning Area (MPA), all of which 
are consistent with the Statewide Long-Range Transportation Plan (SLRTP), as 
required by the state and federal law.  At a minimum, the MPO shall consider in their 
planning process the applicable factors outlined in 23 USC §134. 
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E. Assemble and maintain an adequate, competent staff with the knowledge and 
experience that will enable them to perform all appropriate MPO activities required 
by law. 

 
F. Forecast, collect, and maintain appropriate socio-economic, roadway, and travel 

data on a timely basis, in cooperation with the Department. 
 
G. Prepare all required plans, programs, reports, data, and obtain required certifications 

in a timely manner. 
 
H. Share information and information sources concerning transportation planning 

issues. 
 
Article 4.  Responsibilities of the Transportation Policy Board 
 
The Transportation Policy Board is the policy body that is the forum designated under 
23 USC §134 with the responsibility for establishing overall transportation policy for the 
MPO and for making required approvals.  The Transportation Policy Board is comprised 
of those governmental agencies identified in the original designation agreement and 
those agencies or organizations subsequently added to the membership of the 
committee.  The responsibilities of the Transportation Policy Board are as follows: 
 
A. Ensure that requirements of 23 USC §§134 and 135 and 49 USC, Chapter 53, are 

carried out. 
 
B. Use funds provided in accordance with Article 2 (Responsibilities of the Department) 

of this agreement to develop and maintain a comprehensive regional transportation 
planning program in accordance with requirements of 23 USC §134 and 49 USC 
§5303. 

 
C. Develop and adopt an MTP for the MPA that is consistent with the SLRTP required 

by state and federal laws; a TIP and a UPWP; and other planning documents and 
reports that may be required by state or federal laws or regulations. 

 
D. Exercise joint responsibility with the MPO to hire, supervise, evaluate, and terminate 

the MPO Executive Director. 
 
E. Provide planning policy direction to the MPO Executive Director. 
 
Article 5.  Responsibilities of the Fiscal Agent 
 
The Fiscal Agent for the MPO is the entity responsible for providing fiscal, human 
resource, and staff support services to the MPO.  The responsibilities of the Fiscal 
Agent are as follows: 
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A. Maintain required accounting records for state and federal funds consistent with 
current federal and state requirements. 

 
B. Provide all appropriate funding, as identified by fiscal year in the UPWP, to allow the 

MPO staff to effectively and efficiently operate the program. 
 
C. Provide human resource services to the MPO. 
 
D. Provide benefits for the MPO staff that shall be the same as the Fiscal Agent 

normally provides its own employees; or as determined through an agreement 
between the MPO and the Fiscal Agent.  Costs incurred by the Fiscal Agent for 
these benefits may be reimbursed by the MPO. 

 
E. Establish procedures and policies for procurement and purchasing, when necessary, 

in cooperation with the MPO. 
 
Article 6.  Responsibilities of the MPO Executive Director 
 
The responsibilities of the MPO Executive Director are as follows: 
 
A. Administer the MPO’s UPWP.  The Director shall serve in a full-time capacity and 

shall take planning policy direction from and be responsible to the designated MPO 
Policy Committee. 

 
B. Act as a liaison to the Department, relevant to the Department’s transportation 

planning activities. 
 
C. Oversee and direct all MPO transportation planning staff work performed using MPO 

funds. 
 
D. Prepare and submit all required plans, programs, reports, data, and certifications in 

a timely manner. 
 
E. Develop and present to the Transportation Policy Board an MTP for the MPA that is 

consistent with the SLRTP required by state and federal laws; a TIP and a UPWP; 
and other planning documents and reports that may be required by state or federal 
laws or regulations. 

 
F. Share information and information resources concerning transportation planning 

issues. 
 
Article 7.  Unified Planning Work Program 
 
A. Either annually or biennially, the MPO shall submit to the Department a program of 

work that includes goals, objectives, and tasks required by each of the several 
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agencies involved in the metropolitan transportation planning process.  This program 
of work is to be called the Unified Planning Work Program (UPWP), or any 
successor name.  The UPWP shall be approved by the Transportation Policy Board, 
in accordance with 23 CFR §450.314. 

 
B. The UPWP will be prepared for a period of one (1) year or two (2) years unless 

otherwise agreed to by the Department and the MPO.  The UPWP shall reflect only 
that work that can be accomplished during the time period of the UPWP, in 
accordance with TAC §16.52. 

 
C. The UPWP shall reflect transportation planning work tasks to be funded by federal, 

state, or local transportation, or transportation related (e.g. air quality) planning 
funds. The budget and statement of work will be included in the UPWP.  The MPO 
may not incur costs until final approval of the UPWP is granted.  The maximum 
amount payable will not exceed the budget included in the UPWP. 

 
D. The effective date of each UPWP will be October 1st of each year or the date of 

approval from the appropriate oversight agency, whichever occurs later.  On that 
date, the UPWP shall constitute a new federal project and shall supersede the 
previous UPWP. 

 
E. The UPWP shall comply with all applicable federal and state requirements and will 

describe metropolitan transportation and transportation-related planning activities 
anticipated in the area. 

 
F. The use of federal metropolitan transportation planning funds shall be limited to 

transportation planning activities affecting the transportation system within the 
boundaries of a designated metropolitan planning area.  If an MPO determines that 
data collection and analysis activities relating to land use, demographics, or traffic or 
travel information, conducted outside its boundaries, affects the transportation 
system within its boundaries, then those activities may be undertaken using federal 
planning funds, if the activities are specifically identified in an approved UPWP.  Any 
other costs incurred for transportation planning activities outside the boundaries of a 
designated metropolitan planning area are not eligible for reimbursement. 

 
G. Travel outside the State of Texas by MPO staff and other agencies participating in 

the MPO planning process must be approved by the Department if funded with 
federal transportation planning funds.  The MPO must receive approval prior to 
incurring any costs associated with the actual travel (e.g., registration fee).  This 
provision will not apply if the travel is at the request of the Department.   

 
H. The cost of travel incurred by elected officials serving on the Transportation Policy 

Board is eligible for reimbursement with federal transportation planning funds in 
accordance with 43 TAC §16.52. 
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I. The use of federal transportation planning funds is limited to corridor/subarea level 
planning or multimodal or system-wide transit planning studies.  Major investment 
studies and environmental studies are considered corridor level planning.  Unless 
otherwise authorized by federal law or regulation, the use of such funds beyond 
environmental document preparation or for specific project level planning and 
engineering (efforts directly related to a specific project instead of a corridor) is not 
allowed. 

 
J. Failure to adhere to the time line developed by the Department may result in a delay 

in the authorization to the MPO to proceed in incurring costs. 
 
K.  A UPWP may not be approved if it is submitted in a format other than the standard 

format developed by the Department.  The UPWP and subsequent amendments 
may be submitted electronically. 

 
L. The MPO shall not incur any costs for work outlined in the UPWP or any subsequent 

amendments (i.e., adding new work tasks or changing the scope of existing work 
tasks) prior to receiving approval from the Department.  Any costs incurred prior to 
receiving Department approval are not eligible for reimbursement from federal 
transportation planning funds. 

 
M. Costs incurred by the MPO shall not exceed the total budgeted amount of the UPWP 

without  approval of the Transportation Policy Board.  Costs incurred on individual 
work tasks shall not exceed that task budget by 25 percent without  approval of the 
Transportation Policy Board.  If the costs exceed 25 percent of the task budget, the 
UPWP shall be revised, approved by the Transportation Policy Board, and submitted 
to the Department for approval. 

 
N. The Transportation Policy Board shall approve the UPWP and any subsequent 

revisions, and may not delegate the approval authority, except for corrective actions.  
Corrective actions do not change the scope of work, result in an increase or 
decrease in the amount of task funding, or affect the overall budget.  Examples 
include typographical, grammatical, or syntax corrections. 

 
O. Should any conflict be discovered between the terms of this agreement and the 

UPWP, the terms of this agreement shall prevail. 
 
P. The MPO is not authorized to request payment for any work it may perform that is 

not included in the current UPWP. 
 
Article 8.  Compensation 
 
The Department’s payment of any cost incurred under this agreement is contingent 
upon all of the following: 
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A. Federal funds are available to the Department  for making payments. 
 
B. The incurred cost is authorized in the UPWP.  The maximum amount payable under 

this agreement shall not exceed the total budgeted amount outlined in the UPWP in 
accordance with 43 TAC §16.52. 

 
C. The cost has actually been incurred by the MPO and meets the following criteria: 

 
1. Is verifiable from MPO records; 
2. Is not included as match funds for any other federally-assisted program; 
3. Is necessary and reasonable for the proper and efficient accomplishment of 

program objectives; 
4. Is the type of charge that would be allowable under OMB Circular A-87 Revised, 

“Cost Principles for State, Local, and Indian Tribal Governments”; and 
5. Is not paid by the Department or federal government under another assistance 

program unless authorized to be used as match under the other federal or state 
agreement and the laws and regulations to which it is subject. 

 
D. After October 1st of each year, the Department will issue a work order to the MPO 

establishing the effective date of work and the total funds authorized.  If the UPWP is 
subsequently revised, necessitating a revision to the original work order, or the 
Department deems a revision necessary, a revised work order may be issued at any 
time throughout the fiscal year.  If the amount in the UPWP differs from the amount 
in the work order, the amount in the work order prevails. 

 
E. The MPO is authorized to submit requests for payment of authorized costs incurred 

under this agreement on a semi-monthly basis, but no more than twenty four (24) 
times a year and no less than monthly as expenses occur.  Each request for 
payment shall be submitted in a manner acceptable to the Department, which 
includes, at a minimum, the following information: 
 
1. UPWP budget category or line item; 
2. Description of the cost; 
3. Quantity; 
4. Price; 
5. Cost extension; and 
6. Total costs 

 
F. The MPO shall submit the final bill from the previous fiscal year to the Department 

no later than December 31st of the calendar year in which that fiscal year ended.  
Any bills submitted after December 31 for a fiscal year in which the funds have been 
de-obligated will be processed against the current year’s UPWP. 

 
G. Noncompliance may result in cancellation of authorized work and suspension of 

payments after a thirty (30) day notification by the Department to the MPO. 
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Article 9.  Reporting 
 
To permit program monitoring and reporting, the MPO shall submit reports as required 
in Article 3 (Responsibilities of the MPO) of this agreement.  If task expenditures 
overrun or underrun a budgeted task amount by twenty-five percent (25%) or more, the 
annual performance and expenditure report must include an explanation for the overrun 
or underrun. 
 
Article 10.  Indemnification 
 
A. To the extent allowed under state law, the MPO shall save harmless the Department 

and its officers and employees from all claims and liability that are due to activities of 
the MPO, its agents, or its employees performed under this agreement and that are 
caused by or result from error, omission, or negligent act of the MPO or of any 
person employed by the MPO. 

 
B. Further, to the extent allowed under state law, the MPO shall also save harmless the 

Department from any and all expenses that may be incurred by the Department in 
litigation or otherwise resisting claims or liabilities that may be imposed on the 
Department as a result of the activities of the MPO, its agents, or its employees 
performed under this agreement. 

 
Article 11.  Inspection of Work and Retention of Documents 
 
A. The Department and, when federal funds are involved, the U. S. Department of 

Transportation (USDOT), and their authorized representatives shall have the right at 
all reasonable times to inspect or otherwise evaluate the work performed or being 
performed under this agreement and the premises on which it is being performed. 

 
B. If any inspection or evaluation is made on the premises of the MPO or a 

subcontractor, the MPO shall provide or require its subcontractor to provide all 
reasonable facilities and assistance for the safety and convenience of the inspectors 
in the performance of their duties.  All inspections and evaluations shall be 
performed in a manner that will not unduly delay the work. 

 
C. The MPO agrees to maintain all books, documents, papers, computer generated 

files, accounting records, and other evidence pertaining to costs incurred and work 
performed under this agreement, and shall make those materials available at its 
office during the time period covered and for four (4) years from the date of final 
payment under the UPWP.  Those materials shall be made available during the 
specified period for inspection by the Department, the USDOT, and the Office of the 
Inspector General of the USDOT and any of their authorized representatives for the 
purpose of making audits, examinations, excerpts, and transcriptions. 

 



 Contract #_________________ 
 Federal Highway Administration 
 CFDA #___________________ 
 Not Research and Development 
 

TPP & MPO Agreement Page 10 of 19 Revised 02/15/2012  

D. The state auditor may conduct an audit or investigation of any entity receiving funds 
from the Department directly under this agreement or indirectly through a 
subcontract under this agreement.  Acceptance of funds directly under this 
agreement or indirectly through a subcontract under this agreement acts as 
acceptance of the authority of the state auditor, under the direction of the legislative 
audit committee, to conduct an audit or investigation in connection with those funds.  
An entity that is the subject of an audit or investigation must provide the state auditor 
with access to any information the state auditor considers relevant to the 
investigation or audit. 

 
Article 12.  Work Performance  
 
All work performed under this agreement shall be carried out in a professional and 
orderly manner, and the products authorized in the UPWP shall be accurate and exhibit 
high standards of workmanship. 
 
Article 13.  Disputes 
 
The MPO shall be responsible for the settlement of all contractual and administrative 
issues arising out of procurement entered into in support of work under this agreement.  
In the event of a dispute between the Department and the MPO concerning the work 
performed under this agreement in support of the urban transportation planning 
process, the dispute shall be resolved through non-binding arbitration.  Furthermore, the 
arbiter shall be mutually acceptable to the Department and the MPO. 
 
Article 14.  Non-collusion 
 
The MPO shall warrant that it has not employed or retained any company or person, 
other than a bona fide employee working for the MPO, to solicit or secure this 
agreement, and that it has not paid or agreed to pay any company or person, other than 
a bona fide employee, any fee, commission, percentage, brokerage fee, gift, or any 
other consideration contingent upon or resulting from the award or making of this 
agreement.  If the MPO breaches or violates this warranty, the Department shall have 
the right to annul this agreement without liability or, in its discretion, to deduct from the 
agreement price or consideration, or otherwise recover the full amount of the fee, 
commission, brokerage fee, gift, or contingent fee. 
 
Article 15.  Subcontracts 
 
A. Any subcontract for services rendered by individuals or organizations not a part of 

the MPO’s organization shall not be executed without prior authorization and 
approval of the subcontract by the Department and, when federal funds are involved, 
the USDOT.    If the work for the subcontract is authorized in the current approved 
UPWP, and if the MPO’s procurement procedures for negotiated contracts have 
been approved by the Department either directly or through self-certification by the 
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MPO, the subcontract shall be deemed to be authorized and approved, provided that 
the subcontract includes all provisions required by the Department and the USDOT. 

 
B. Subcontracts in excess of $25,000 shall contain all required provisions of this 

agreement. 
 
C. No subcontract will relieve the MPO of its responsibility under this agreement. 
 
Article 16.  Termination 
 
A. The Department may terminate this agreement at any time before the date of 

completion if the Governor withdraws his designation of the MPO.  The Department 
or the MPO may seek termination of this agreement pursuant to Article 13 (Disputes) 
if either party fails to comply with the conditions of the agreement.  The Department 
or the MPO shall give written notice to all parties at least ninety (90) days prior to the 
effective date of termination and specify the effective date of termination. 

 
B. The Department may terminate this agreement for reasons of its own, subject to 

agreement by the MPO. 
 
C. The parties to this agreement may mutually terminate this agreement when its 

continuation would not produce beneficial results commensurate with the further 
expenditure of funds.  In this event, the parties shall agree upon the termination 
conditions. 

 
D. Upon termination of this agreement, whether for cause or at the convenience of the 

parties, all finished or unfinished documents, data, studies, surveys, reports, maps, 
drawings, models, photographs, etc., prepared by the MPO shall, at the option of the 
Department, be delivered to the Department. 

 
E. The Department shall reimburse the MPO for those eligible expenses incurred 

during the agreement period that are directly attributable to the completed portion of 
the work covered by this agreement, provided that the work has been completed in a 
manner satisfactory and acceptable to the Department.  The MPO shall not incur 
new obligations for the terminated portion after the effective date of termination. 

 
Article 17.  Force Majeure  
 
Except with respect to defaults of subcontractors, the MPO shall not be in default by 
reason of failure in performance of this agreement in accordance with its terms 
(including any failure by the MPO to progress in the performance of the work) if that 
failure arises out of causes beyond the control and without the default or negligence of 
the MPO.  Those causes may include but are not limited to acts of God or of the public 
enemy, fires, floods, epidemics, quarantine restrictions, strikes, freight embargoes, and 
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unusually severe weather.  In every case, however, the failure to perform must be 
beyond the control and without the fault or negligence of the MPO. 
 
Article 18.  Remedies 
 
A. Violation or breach of agreement terms by the MPO shall be grounds for termination 

of the agreement.  Any costs incurred by the Department arising from the 
termination of this agreement shall be paid by the MPO. 

 
B. This agreement shall not be considered as specifying the exclusive remedy for any 

dispute, but all remedies existing at law and in equity may be availed of by either 
party and shall be cumulative. 

 
Article 19.  Gratuities 
 
A. Employees of the Department or the MPO shall not accept any benefits, gifts, or 

favors from any person doing business with, or who may do business with the 
Department or the MPO under this agreement. 

 
B. Any person doing business with, or who may do business with the Department or the 

MPO under this agreement, may not make any offer of benefits, gifts, or favors to 
Department or the MPO employees.  Failure on the part of the Department or the 
MPO to adhere to this policy may result in termination of this agreement. 

 
Article 20.  Compliance with Laws 
 
The parties to this agreement shall comply with all federal and state laws, statutes, 
rules, and regulations, and the orders and decrees of any courts or administrative 
bodies or tribunals in any matter affecting the performance of this agreement, including 
without limitation, workers’ compensation laws, minimum and maximum salary and 
wage statutes and regulations, and licensing laws and regulations.  When required, the 
MPO shall furnish the Department with satisfactory proof of its compliance. 
 
Article 21.  Successors and Assigns 
 
No party shall assign or transfer its interest in this agreement without written consent of 
the other parties. 
 
Article 22.  Debarment Certifications 
 
The MPO is prohibited from making any award or permitting any award at any tier to 
any party that is debarred or suspended or otherwise excluded from or ineligible for 
participation in federal assistance programs under Executive Order 12549, Debarment 
and Suspension.  By executing this agreement, the MPO certifies that it is not currently 
debarred, suspended, or otherwise excluded from or ineligible for participation in 
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Federal Assistance Programs under Executive Order 12549 and further certifies that it 
will not knowingly and intentionally do business with any party that is currently debarred, 
suspended, or otherwise excluded from or ineligible for participation in Federal 
Assistance Programs under Executive Order 12549. The MPO shall require any party to 
a subcontract or purchase order awarded under this agreement as specified in 49 CFR 
Part 29 (Debarment and Suspension) to certify its eligibility to receive federal funds and, 
when requested by the Department, to furnish a copy of the certification. 
 
Article 23.  Equal Employment Opportunity 
 
The parties to this agreement agree to comply with Executive Order 11246 entitled 
“Equal Employment Opportunity” as amended by Executive Order 11375 and as 
supplemented in Department of Labor Regulations (41 CFR §60). 
 
Article 24.  Nondiscrimination 
 
During the performance of this agreement, the MPO, its assigns and successors in 
interest, agree to the following: 
 
A. Compliance with Regulations:  The MPO shall comply with the regulations relative to 

nondiscrimination in federally-assisted programs of the USDOT, 49 CFR Part 21 and 
23 CFR Part 200, as they may be amended from time to time (the “Regulations”), 
which are incorporated by reference and made a part of this agreement. 

 
B. Nondiscrimination:  The MPO, with regard to the work performed during the 

agreement, shall not discriminate on the grounds of race, color, sex, national origin, 
age, or disability in the selection and retention of subcontractors, including 
procurements of materials and leases of equipment.  The MPO shall not participate 
either directly or indirectly in the discrimination prohibited by 49 CFR Part 21, 
including employment practices when the agreement covers a program set forth in 
Appendix B of the Regulations. 

 
C. Solicitations for Subcontracts, Including Procurements of Materials and Equipment:  

In all solicitations either by competitive bidding or negotiation made by the MPO for 
work to be performed under a subcontract, including procurements of materials or 
leases of equipment, each potential subcontractor or supplier shall be notified by the 
MPO of the MPO’s obligations under this agreement and the Regulations relative to 
nondiscrimination on the grounds of race, color, sex, national origin, age or disability. 

 
D. Information and Reports:  The MPO shall provide all information and reports 

required by the Regulations, or directives issued pursuant to the Regulations, and 
shall permit access to its books, records, accounts, other sources of information, and 
its facilities as may be determined to be pertinent by the Department or the USDOT 
to be pertinent to ascertain compliance with those Regulations or directives.  Where 
any information required of the MPO is in the exclusive possession of another who 
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fails or refuses to furnish this information, the MPO shall so certify to the Department 
or the USDOT as appropriate, and shall set forth what efforts it has made to obtain 
the information. 

 
E. Sanctions for Noncompliance:  In the event of the MPO’s noncompliance with the 

nondiscrimination provisions of this agreement, the Department shall impose 
sanctions that it or the USDOT may determine to be appropriate, including, but not 
limited to: 
1. Withholding of payments to the MPO under the agreement until the MPO 

complies; and/or 
2. Cancellation, termination, or suspension of the agreement in whole or in part. 

 
F. Incorporation of Provisions:  The MPO shall include the provisions of subsections A-

E of this article in every subcontract, including procurements of materials and leases 
of equipment, unless exempt by the Regulations or directives issued pursuant those 
Regulations.  The MPO shall take action with respect to any subcontract or 
procurement as the Department may direct as a means of enforcing these provisions 
including sanctions for noncompliance; provided, however, in that event, the MPO 
may request the United States to enter into the litigation to protect the interests of 
the United States. 

 
Article 25.  Nondiscrimination on the Basis of Disability 
 
The MPO agrees that no otherwise qualified disabled person shall, solely by reason of 
his disability, be excluded from participation in, be denied the benefits of, or otherwise 
be subject to discrimination under this agreement.  The MPO shall ensure that all fixed 
facility construction or alteration and all new equipment included in the project comply 
with applicable regulations regarding Nondiscrimination on the Basis of Disability in 
Programs and Activities Receiving or Benefiting from Federal Financial Assistance, set 
forth in 49 CFR Part 27, and any amendments to it. 
 
Article 26.  Disadvantaged Business Enterprise (DBE) Program Requirements 
 
The parties agreement that, pursuant to the letter dated July 26, 2012 from Michael T. 

Leary, Director, Planning and Program Development, U.S. Department of 
Transportation, Federal Highway Administration, Texas Division, planning activities 
covered by this agreement using FHWA PL funding are not subject to the DBE 
requirements.  A copy of that letter is attached to this agreement. 

 
Article 27.  Procurement 
 
A. The MPO shall maintain approved written procurement procedures that meet or 

exceed the requirements of 49 CFR Part 18, “Uniform Administrative Requirements 
for Grants and Cooperative Agreements to State and Local Governments”  as  may 



 Contract #_________________ 
 Federal Highway Administration 
 CFDA #___________________ 
 Not Research and Development 
 

TPP & MPO Agreement Page 15 of 19 Revised 02/15/2012  

be revised or superseded.  These procedures shall be used for all acquisitions 
authorized in any UPWP. 

 
B. The MPO agrees to comply with applicable Buy America requirements set forth in 

the Surface Transportation Assistance Act of 1978 (Pub. L. 95-599) §401 and the 
FTA’s Buy America regulations in 49 CFR Part 661. 

 
Article 28.  Environmental Protection and Energy Efficiency 
 
A. The MPO agrees to comply with all applicable standards, orders, or requirements 

issued under Section 306 of the Clean Air Act, 42 USC §7602; Section 508 of the 
Clean Water Act 33 USC §1368; Executive Order 11738 and Title 40 CFR, 
“Protection of Environment.”  The MPO further agrees to report known violations to 
the Department. 

 
B. The MPO agrees to recognize standards and policies relating to energy efficiency 

that are contained in the State energy conservation plan issued in compliance with 
the Energy Policy and Conservation Act (Pub. L. 94-163). 

 
Article 29.  Property Management 
 
The MPO shall maintain written property management procedures that meet or exceed 
the requirements of 49 CFR Part 18, “Uniform Administrative Requirements for Grants 
and Agreements to State and Local Governments”  as  may be revised or superseded.  
These procedures shall be used for any property acquired in whole or in part with 
federal and state funds provided through this agreement. 
 
Article 30.  Lobbying Certification 
 
In executing this agreement, each signatory certifies to the best of that signatory’s 
knowledge and belief at the time of execution, that: 
 
A. No federal appropriated funds have been paid or will be paid by or on behalf of the 

parties to any person for influencing or attempting to influence an officer or 
employee of any federal agency, a Member of Congress, an officer or employee of 
Congress, or an employee of a Member of Congress in connection with the 
awarding of any federal contract, the making of any federal grant, the making of any 
federal loan, the entering into of any cooperative agreement, and the extension, 
continuation, renewal, amendment, or modification of any federal contract, grant, 
loan, or cooperative agreement. 

 
B. If any funds other than federal appropriated funds have been paid or will be paid to 

any person for influencing or attempting to influence an officer or employee of any 
agency, a Member of Congress, an officer or employee of Congress, or an 
employee of a Member of Congress in connection with federal contracts, grants, 
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loans, or cooperative agreements, the signatory for the MPO shall complete and 
submit the Federal Standard Form-LLL, “Disclosure Form to Report Lobbying,” in 
accordance with its instructions. 

 
Article 31.  Amendments 
 
Any change to one or more of the terms and conditions of this agreement shall not be 
valid unless made in writing and agreed to by the parties before the change is 
implemented. 
 
Article 32.  Distribution of Products 
 
A. The MPO shall provide a number of copies to be specified by the Department of all 

information, reports, proposals, brochures, summaries, written conclusions, graphic 
presentations, and similar materials developed by the MPO and financed, in whole 
or in part, as provided in this agreement.  All reports published by the MPO shall 
contain the following prominent credit reference to the Department, USDOT, FHWA, 
and FTA:  Prepared in cooperation with the Texas Department of Transportation and 
the U.S. Department of Transportation, Federal Highway Administration, and 
Federal Transit Administration. 

 
B. Upon termination of this agreement, all documents prepared by the MPO or 

furnished to the MPO by the Department, shall be delivered to the Department.  All 
documents, photographs, calculations, programs, and other data prepared or used 
under this agreement may be used by the Department without restriction or limitation 
of further use. 

 
Article 33.  Legal Construction 
 
In case any one or more of the provisions contained in this agreement shall for any 
reason be held to be invalid, illegal, or unenforceable in any respect, that invalidity, 
illegality, or unenforceability shall not affect any other provisions and this agreement 
shall be construed as if it did not contain the invalid, illegal, or unenforceable provision. 
 
Article 34.  Sole Agreement 
 
This agreement constitutes the sole agreement between the parties and supersedes 
any prior understandings or written or oral agreements between the parties respecting 
the subject matter of this agreement. 
 
Article 35.  Copyrights 
 
The Department and the USDOT shall, with regard to any reports or other products 
produced under this agreement, reserve a royalty-free, nonexclusive and irrevocable 
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right to reproduce, publish, or otherwise use, and to authorize others to use the work for 
government purposes. 

 
Article 36.  Single Audit Report 
 
A. The parties shall comply with the requirements of the Single Audit Act of 1984, Pub. 

L. 98-502, ensuring that the single audit report includes the coverage stipulated in 
OMB Circular A-133. 

 
B. If threshold expenditures of $500,000 or more are met during the MPO's fiscal year, 

the MPO must submit a Single Audit Report and Management Letter (if applicable) 
to the Department's Audit Office, 125 East 11th Street, Austin, TX  78701 or contact 
the Department’s Audit Office at http://www.txdot.gov/contact_us/audit.htm. 

 
C. If expenditures are less than $500,000 during the MPO's fiscal year, the MPO is not 

required to have a single audit performed or submitted. 
 
D. For each year the project remains open for federal funding expenditures, the MPO 

will be responsible for filing a report or statement as described above.  The required 
annual filing shall extend throughout the life of the agreement, unless otherwise 
amended or the project has been formally closed out and no charges have been 
incurred within the current fiscal year. 

 
Article 37.  Notices 
 
All notices to any party by the other parties required under this agreement shall be 
delivered personally or sent by certified or U.S. mail, postage prepaid, addressed to the 
party at the following addresses: 
 

http://www.txdot.gov/contact_us/audit.htm
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POLICY BOARD: 

Abilene Metropolitan Planning Organization 
Transportation Policy Board 
400 Oak Street, Suite 102 
Abilene, Texas 79602 
 

 
MPO/Fiscal Agent: 

City of Abilene 
City Manager 
P.O. Box 60 
Abilene, Texas 79604 
 

 
Department: 

Director, Transportation Planning & Programming Division 
Texas Department of Transportation 
125 E. 11th Street 
Austin, Texas 78701 
 

 
All notices shall be deemed given on the date delivered or deposited in the mail, unless 
otherwise provided in this agreement.  Any party may change the above address by 
sending written notice of the change to the other parties.  Any party may request in 
writing that notices shall be delivered personally or by certified U.S. mail and that 
request shall be honored and carried out by the other parties. 
 
Article 38.  Signatory Warranty 
 
Each signatory warrants that the signatory has necessary authority to execute this 
agreement on behalf of the entity represented.  
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THIS AGREEMENT IS EXECUTED by the Department, the Transportation Policy 
Board, and the MPO/Fiscal Agent in triplicate. 
 
 
Transportation Policy Board MPO/FISCAL AGENT 
 
________________________________ _____________________________ 
Signature Signature 
 
________________________________ _____________________________ 
Typed or Printed Name Typed of Printed Name 
 
________________________________ _____________________________ 
Title Title 
 
________________________________ _____________________________ 
Date Date 
 
 
 
DEPARTMENT 
 
________________________________ 
Signature 
 
________________________________ 
Typed of Printed Name 
 
Director, Transportation Planning and Programming Division 
Texas Department of Transportation 
 
________________________________ 
Date 
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City Council 

Agenda Memo 

                                                                                              City Council 
                                                                                                           Meeting Date: September 27, 2012 
TO:                Larry D. Gilley, City Manager 

FROM:          T. Daniel Santee, City Attorney 

SUBJECT:      Purchase of Property 
__________________________________________________________________________________________ 
 
GENERAL INFORMATION 
 
The City of Abilene has the opportunity to acquire property located at 533 Cedar Street, Abilene, Taylor County, 
Texas 79601.  The property currently has a structure located on most of the tract.  This is the former location of 
the Greyhound bus service in Abilene.   
 
 
 
 
 
 
 
SPECIAL CONSIDERATIONS 
 
Acquisition of this property would allow for the potential expansion of much needed parking for the Civic 
Center and the adjacent City offices in the future.  Closing of the purchase should occur only after receiving the 
results of a phase one environmental study as well as an asbestos survey. 
 
 
FUNDING/FISCAL IMPACT 
 
Approximately $235,000 plus closing costs. 
 
 
STAFF RECOMMENDATION 
 
Staff recommends the City Council authorize, by oral resolution, the purchase the subject property contingent 
upon the completion and review of an acceptable phase one environmental study and asbestos survey, for an 
amount not to exceed $235,000, plus closing cost.  Further, the City Council authorizes the City Manager to 
execute all necessary documents to complete the purchase. 
 
 
 
Prepared by: 
 
Name:T. Daniel Santee 

Title:  City Attorney 

         

 Disposition by City Council 
 Approved           Ord/Res#    
 Denied               ____________ 
 Other  

_____________________ 
City Secretary 
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TO:   Larry D. Gilley, City Manager        City Council 

Meeting Date:  09-27-12 
FROM: Mindy Patterson, Director of Finance 
 
SUBJECT: Resolution Directing Publication of Notice of Intention to Issue Combination Tax and 
Revenue Certificates of Obligation for Water System Improvements; and Resolving Other Matters 
Related Thereto 
 
GENERAL INFORMATION 
 
The Drinking Water State Revolving Fund (DWSRF) provides loans at interest rates lower than the market 
offers to finance projects for public drinking water systems that facilitate compliance with primary water 
regulations or otherwise significantly further the health protection objectives of the federal Safe Drinking 
Water Act.  The City of Abilene is seeking funding for two projects with the DWSRF.  The projects are: 
Distribution Line Replacement and Clearwell Roof Replacement.  In August, the City was notified of the 
approval of the Drinking Water SRF financing in the amount of $2,500,000.   The loan will be evidenced 
by the Texas Water Development Board (TWDB) purchase of $2,500,000 Combination Tax and Revenue 
Certificates of Obligation for Water System Improvements, Series 2012.  
 
 
FUNDING/FISCAL IMPACT  
 
The payments of such Certificates of Obligation will be paid from the revenues of the City’s waterworks 
and sewer system. 
 
 
STAFF RECOMMENDATION  
 
Staff recommends the City Council approve the Resolution directing the publication of Notice of Intention 
to Issue Combination Tax and Revenue Certificates of Obligation for Water System Improvements, Series 
2012 in the amount of $2,500,000; and resolving other matters related thereto. 
 
 
ATTACHMENTS 
 
Resolution 
 
 
  
 
Prepared By: 
 
 
Name Mindy Patterson 
 
Title  Director of Finance 

 
 
 
 
 
 
Item No.__________ 

 
Disposition by City Council 

 
 Approved  Denied 
 Other Ord/Res #  __________  
  

_______________________________ 
City Secretary 

 

City Council 
Agenda Memo 
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RESOLUTION NO. ______________

DIRECTING PUBLICATION OF NOTICE OF INTENTION TO ISSUE COMBINATION TAX AND
REVENUE CERTIFICATES OF OBLIGATION FOR WATER SYSTEM IMPROVEMENTS; AND
RESOLVING OTHER MATTERS RELATING TO THE SUBJECT

THE STATE OF TEXAS
COUNTIES OF TAYLOR AND JONES
CITY OF ABILENE

§
§
§

WHEREAS, this City Council deems it advisable to give notice of intention to issue certificates of
obligation of the City of Abilene Texas (the "City"), as hereinafter provided; 

WHEREAS, the City expects to pay, or have paid on its behalf, expenditures in connection with the
design, planning, acquisition and construction of the projects described on Exhibit A hereto (the "Projects")
prior to the issuance of tax-exempt obligations for which a prior expression of intent to finance or refinance
is required by federal or state law (collectively and individually, the "Obligations") to finance the Projects;

WHEREAS, the City finds, considers, and declares that the reimbursement for the payment of such
expenditures will be appropriate and consistent with the lawful objectives of the City and, as such, chooses
to declare its intention to reimburse itself for such payments at such time as it issues Obligations to finance
the Projects; and

WHEREAS, it is hereby officially found and determined that the meeting at which this Resolution
was passed, was open to the public and public notice of the time, place, and purpose of said meeting was
given, all as required by Chapter 551, Texas Government Code. 

THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY OF ABILENE:

1. Attached hereto is a form of the Notice of Intention to issue Combination Tax and Revenue
Certificates of Obligation for Water System Improvements, the form and substance of which is hereby
adopted and approved.

2. The City Secretary shall cause said notice to be published in substantially the form attached
hereto, in a newspaper, as defined by Subchapter C, Chapter 2051, Texas Government Code, of general
circulation in the area of said City, once a week for two consecutive weeks, the date of the first publication
thereof to be at least 30 days prior to the date tentatively set for the adoption of the ordinance authorizing the
issuance of such Obligations as shown in said notice.

3. All costs to be reimbursed pursuant hereto will be capital expenditures.  No Obligations will
be issued by the City in furtherance of this Statement after a date which is later than 18 months after the later
of (1) the date the expenditures are paid or (2) the date on which the property, with respect to which such
expenditures were made, is placed in service.

4. The foregoing notwithstanding, no Obligation will be issued pursuant to this statement more
than three years after the date any expenditure which is to be reimbursed is paid.

5. This Resolution shall become effective immediately upon adoption.



APPROVED AND ADOPTED this September 27, 2012

ATTEST:

City Secretary Mayor

APPROVED:

[CITY SEAL]
City Attorney



CITY OF ABILENE, TEXAS
NOTICE OF INTENTION TO ISSUE COMBINATION TAX AND REVENUE

CERTIFICATES OF OBLIGATION FOR WATER SYSTEM IMPROVEMENTS

 NOTICE IS HEREBY GIVEN that the City Council of the City of Abilene, Texas, at its meeting
to commence at 8:30 A.M. on November 15, 2012, at its regular meeting place in the City Hall, 555 Walnut,
Abilene, Texas, tentatively proposes to adopt an ordinance authorizing the issuance of interest bearing
certificates of obligation, in one or more series, in an amount not to exceed $2,500,000 for paying all or a
portion of the City's contractual obligations incurred in connection with (i) constructing, acquiring, installing
and equipping improvements to the City's water system including distribution line replacement and water
storage tank rehabilitation, and other related improvements to the City's water system; and (ii) legal, fiscal
and engineering fees in connection with such projects.  The City proposes to provide for the payment of such
certificates of obligation from the levy and collection of ad valorem taxes in the City as provided by law and
from a pledge of surplus revenues of the City's waterworks and sewer system, remaining after payment of all
operation and maintenance expenses thereof, and all debt service, reserve, and other requirements in
connection with all of the City's revenue bonds or other obligations (now or hereafter outstanding), which
are payable from all or any part of the net revenues of the City's waterworks and sewer system.  The
certificates of obligation are to be issued, and this notice is given, under and pursuant to the provisions of
V.T.C.A., Local Government Code, Subchapter C of Chapter 271.

CITY OF ABILENE, TEXAS





City Council 
Agenda Memo 

 City Council 
 Meeting Date:  9/27/2012 
TO: Larry D. Gilley, City Manager 

FROM: Jon James, AICP 
 Director of Planning and Development Services  

SUBJECT: First reading of an ordinance for Case No. Z-2012-22, a request from Simon Moreno, Sr., 
to rezone property from LI (Light Industrial) to MD (Medium Density), located at 441 & 
501 Bois D’Arc Street; and setting a public hearing for October 11, 2012. 

 
GENERAL INFORMATION 
Currently the properties are zoned LI but had been developed with single-family residential homes.  The 
surrounding properties had been developed similarly. This site and surrounding properties were previously 
zoned RM-2 (Multi-Family Residential) and developed with single-family homes. The zoning was changed to LI 
(Light Industrial) in December of 1977 making residential uses no longer permitted. The existing home has been 
considered a legal non-conforming use of this property. As such, a home cannot be reconstructed at this same 
location if damaged more than 50% of the building’s appraised value. A recent fire at this home has completely 
destroyed it. 
 
The Future Land Use section of the Comprehensive Plan designates this general area for heavy 
commercial/industrial activity. However, the primary uses in the immediate area have remained residential. Staff 
has begun a review of the existing zoning districts city-wide and determined that the zoning for this area could 
be reconsidered to change from LI to the MD (Medium Density) zoning given the lack of interest shown for 
industrial development in this area. The requested zoning would be compatible with the surrounding uses and 
would be more appropriate with the existing residential uses in the immediate area. 
 
 
STAFF RECOMMENDATION 
Staff recommends approval as requested. 

 
 
 
 

BOARD OR COMMISSION RECOMMENDATION 
The Planning and Zoning Commission recommends approval by a vote of 6 in favor (Bixby, Famble, 
Rosenbaum, Todd, Yungblut, and McClarty) and none opposed. 
 
 
 
ATTACHMENTS 
Ordinance 
Staff Report with Maps 
Petition 
Prepared by: 
 
Name: Ben Bryner 

Title:   Planning Services Manager 

September 14, 2012 

 
 
 
 

Item No._______ 

Disposition by City Council 
 Approved           Ord/Res#    
 Denied               ____________ 
 Other  

_____________________ 
City Secretary 
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ORDINANCE NO. _____________ 
 
AN ORDINANCE OF THE CITY OF ABILENE, TEXAS, AMENDING CHAPTER 23, SUBPART 
E, "LAND DEVELOPMENT CODE," OF THE ABILENE MUNICIPAL CODE, BY CHANGING 
THE ZONING DISTRICT BOUNDARIES AFFECTING CERTAIN PROPERTIES; CALLING A 
PUBLIC HEARING; PROVIDING A PENALTY AND AN EFFECTIVE DATE. 
 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ABILENE, TEXAS: 

 PART 1:  That Chapter 23, Subpart E, known as the Land Development Code of the City of 
Abilene, is hereby amended by changing the zoning district boundaries as set out in Exhibit "A," 
attached hereto and made a part of this ordinance for all purposes. 
 
 PART 2:  That any person, firm or corporation violating any of the provisions of this chapter 
shall be deemed guilty of a misdemeanor, and upon conviction thereof, shall be punished by a fine 
of not more than Five Hundred Dollars ($500.00).  Each day such violation shall continue or be 
permitted to continue, shall be deemed a separate offense. 
 
 PART 3: That the Planning Director be, and is hereby authorized and directed to change the 
official Zoning Map of the City of Abilene to correctly reflect the amendments thereto.  
 

PASSED ON FIRST READING this 27th day of September, A.D. 2012. 
 
 A notice of the time and place, where and when said ordinance would be given a public hearing 
and considered for final passage, was published in the Abilene Reporter-News, a daily newspaper of 
general circulation in the City of Abilene, said publication being on the 17th day of August, 2012, the 
same being more than fifteen (15) days prior to a public hearing to be held in the Council Chamber of 
the City Hall in Abilene, Texas, at 8:30 a.m., on the 11th   day of October, 2012 to permit the public to 
be heard prior to final consideration of this ordinance.  Said ordinance, being a penal ordinance, 
becomes effective ten (10) days after its publication in the newspaper, as provided by Section 19 of the 
Charter of the City of Abilene. 
 
 PASSED ON SECOND AND FINAL READING THIS 11th day of October, A.D. 2012. 
 
ATTEST: 
 
 
                                                          _____________________________________ 
CITY SECRETARY     MAYOR 
 
       APPROVED: 
 
 
       ______________________________________              
       CITY ATTORNEY  



ORDINANCE NO. _______________ 
 

EXHIBIT "A" 
 
 
Rezone property from LI (Light Industrial) to MD (Medium Density) District. 
 
 
 
Legal Description: 
 

Lot 7, Block 174, OT ABL 
Lot 12 & N1/2 of Lot 11, Block 173, OT ABL 

 
 
Location: 
 
441 & 501 Bois D’Arc Street 

 
-END- 
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ZONING CASE Z-2012-22 
STAFF REPORT 
APPLICANT INFORMATION: 
Simon Moreno, Sr. 
 
HEARING DATES: 
Planning & Zoning Commission: September 4, 2012 
City Council 1st Reading: September 27, 2012 
City Council 2nd Reading: October 11, 2012 
 
LOCATION:                    
441 & 501 Bois D’Arc Street 
 
REQUESTED ACTION:  
Rezone property from LI to MD 
 
SITE CHARACTERISTICS:  
The subject properties equal approximately 0.40 acres and are currently zoned LI (Light 
Industrial).  The properties are currently vacant with the home at 501 Bois D’Arc Street being 
recently burned completely. The adjacent properties have LI zoning to the east, west, north, and 
south. 

ZONING HISTORY: 
The property was part of the 1895 original town limits and was zoned LI in 1977. 
 
ANALYSIS:  
• Current Planning Analysis 

Currently the properties are zoned LI but had been developed with single-family 
residential homes.  The surrounding properties had been developed similarly. This site 
and surrounding properties were previously zoned RM-2 (Multi-Family Residential) and 
developed with single-family homes. The zoning was changed to LI (Light Industrial) in 
December of 1977 making residential uses no longer permitted. The existing home has 
been considered a legal non-conforming use of this property. As such, a home cannot be 
reconstructed at this same location if damaged more than 50% of the building’s appraised 
value. A recent fire at this home has completely destroyed it. 

 
• Comprehensive Planning Analysis  

The Future Land Use section of the Comprehensive Plan designates this general area for 
heavy commercial/industrial activity. However, the primary uses in the immediate area 
have remained residential. Staff has begun a review of the existing zoning districts city-
wide and determined that the zoning for this area could be reconsidered to change from 
LI to the MD (Medium Density) zoning given the lack of interest shown for industrial 
development in this area. The requested zoning would be compatible with the 
surrounding uses and would be more appropriate with the existing residential uses in the 
immediate area. 
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PLANNING STAFF RECOMMENDATION: 
Staff recommends approval as requested. 

 

PLANNING AND ZONING COMMISSION RECOMMENDATION:  

The Planning and Zoning Commission recommends approval by a vote of 6 in favor (Bixby, 

Famble, Rosenbaum, Todd, Yungblut, and McClarty) and none opposed. 

 

NOTIFICATION:   
 

Property owners within a 200-foot radius were notified of the request. 

 

OWNER ADDRESS RESPONSE 

GARCIA ROSITA 510 BOIS D ARC ST In Favor 

RODRIGUEZ EDDIE 518 BOIS D ARC ST  

LONE STAR RAILROAD INC 410 ALMOND ST  

CITY OF ABILENE 517 BOIS D ARC ST  

MORENO SIMON 501 BOIS D ARC ST In Favor 

GARCIA ROSITA 302 N 5TH ST In Favor 

LONE STAR RAILROAD INC 436 ALMOND ST  

MUNOZ JESSIE 410 BOIS D ARC ST  

CORPIAN GARY LEE & MARILU LEE 325 N 6TH ST  

LONE STAR RAILROAD INC 436 ALMOND ST  

HAUGHTS TREE SERVICE INC 430 BOIS D ARC ST  

HAUGHTS TREE SERVICE INC 438 BOIS D ARC ST  

QAZI IBAAD AHMA 425 BOIS D ARC ST  

CITY OF ABILENE 437 BOIS D ARC ST  

VALLEY VIEW MISSIONARY BAPTIST CHURCH 433 BOIS D ARC ST  

HAUGHTS TREE SERVICE INC 402 BOIS D ARC ST  

VILLARREAL DOMINGO III 436 BOIS D ARC ST  

HAUGHTS TREE SERVICE INC 440 BOIS D ARC ST  

CITY OF ABILENE 517 BOIS D ARC ST  

MORENO SIMON 441 BOIS D ARC ST In Favor 
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Agenda Memo 

 City Council 
 Meeting Date:  9/27/2012 
TO: Larry D. Gilley, City Manager 

FROM: Jon James, AICP 
 Director of Planning and Development Services  

SUBJECT: First reading of an ordinance for Case No. Z-2012-23, a request from Bill Ortega & Elisa 
Bontke, to rezone property from MD (Medium Density) to MD/H (Medium 
Density/Historic Overlay), located at 782 Palm Street; and setting a public hearing for 
October 11, 2012. 

 
GENERAL INFORMATION 
The property is zoned MD and has been developed with a residential dwelling unit.  The 1-1/2 story Queen Anne 
Victorian Cottage was built in 1909 by Wesley E. Hargrove.  The large framed structure has an irregular design 
with a hipped roof, dormer and gable windows, and a columned wrap-around porch with a characteristic rounded 
corner. Recently, the current owners, Bill Ortega & Elisa Bontke, have begun restoring the interior of the home 
and are planning to begin work on the exterior. They are requesting Historic Overlay Zoning after gaining more 
information regarding the responsibilities and benefits of the zoning. 
 
The Future Land Use section of the Comprehensive Plan designates this general area as low-density residential. 
The requested zoning is an overlay zoning that would not affect the underlying residential zoning and would be 
compatible with the surrounding land uses. Other properties in the area have received Historic Overlay Zoning, 
and this request could encourage other properties to do the same. 
 
 
 
STAFF RECOMMENDATION 
Staff recommends approval as requested. 

 
 
 
 

BOARD OR COMMISSION RECOMMENDATION 
The Planning and Zoning Commission recommends approval by a vote of 6 in favor (Bixby, Famble, 
Rosenbaum, Todd, Yungblut, and McClarty) and none opposed. 
 
 
 
ATTACHMENTS 
Ordinance 
Staff Report with Maps 
 
Prepared by: 
 
Name: Ben Bryner 

Title:   Planning Services Manager 

September 14, 2012 

 
 
 
 

Item No._______ 

Disposition by City Council 
 Approved           Ord/Res#    
 Denied               ____________ 
 Other  

_____________________ 
City Secretary 
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ORDINANCE NO. _____________ 
 
AN ORDINANCE OF THE CITY OF ABILENE, TEXAS, AMENDING CHAPTER 23, SUBPART 
E, "LAND DEVELOPMENT CODE," OF THE ABILENE MUNICIPAL CODE, BY CHANGING 
THE ZONING DISTRICT BOUNDARIES AFFECTING CERTAIN PROPERTIES; CALLING A 
PUBLIC HEARING; PROVIDING A PENALTY AND AN EFFECTIVE DATE. 
 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ABILENE, TEXAS: 

 PART 1:  That Chapter 23, Subpart E, known as the Land Development Code of the City of 
Abilene, is hereby amended by changing the zoning district boundaries as set out in Exhibit "A," 
attached hereto and made a part of this ordinance for all purposes. 
 
 PART 2:  That any person, firm or corporation violating any of the provisions of this chapter 
shall be deemed guilty of a misdemeanor, and upon conviction thereof, shall be punished by a fine 
of not more than Five Hundred Dollars ($500.00).  Each day such violation shall continue or be 
permitted to continue, shall be deemed a separate offense. 
 
 PART 3: That the Planning Director be, and is hereby authorized and directed to change the 
official Zoning Map of the City of Abilene to correctly reflect the amendments thereto.  
 

PASSED ON FIRST READING this 27th day of September, A.D. 2012. 
 
 A notice of the time and place, where and when said ordinance would be given a public hearing 
and considered for final passage, was published in the Abilene Reporter-News, a daily newspaper of 
general circulation in the City of Abilene, said publication being on the 17th day of August, 2012, the 
same being more than fifteen (15) days prior to a public hearing to be held in the Council Chamber of 
the City Hall in Abilene, Texas, at 8:30 a.m., on the 11th   day of October, 2012 to permit the public to 
be heard prior to final consideration of this ordinance.  Said ordinance, being a penal ordinance, 
becomes effective ten (10) days after its publication in the newspaper, as provided by Section 19 of the 
Charter of the City of Abilene. 
 
 PASSED ON SECOND AND FINAL READING THIS 11th day of October, A.D. 2012. 
 
ATTEST: 
 
 
                                                          _____________________________________ 
CITY SECRETARY     MAYOR 
 
       APPROVED: 
 
 
       ______________________________________              
       CITY ATTORNEY  



ORDINANCE NO. _______________ 
 

EXHIBIT "A" 
 
 
Rezone property from MD (Medium Density) to MD/HO (Medium Density/Historic 
Overlay) District. 
 
 
 
Legal Description: 
 
Lot 11 & N19 of Lot 12, Block 186, Johnson & McCord OT ABL 
 
 
 
Location: 
 
782 Palm Street 

 
-END- 
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ZONING CASE Z-2012-23 
STAFF REPORT 
APPLICANT INFORMATION: 
Bill Ortega & Elisa Bontke 
 
HEARING DATES: 
Planning & Zoning Commission: September 4, 2012 
City Council 1st Reading: September 27, 2012 
City Council 2nd Reading: October 11, 2012 
 
LOCATION:                    
782 Palm Street 
 
REQUESTED ACTION:  
Rezone property from MD to MD/H 
 
SITE CHARACTERISTICS:  
The subject property is approximately 0.22 acres and is currently zoned MD (Medium Density).  
The property has been developed with a residential dwelling unit.  The adjacent properties have 
MD zoning to the north, south, east and west. 

ZONING HISTORY: 
The property was part of the original town created in 1895 and was zoned MD sometime after. 
 
ANALYSIS:  
• Current Planning Analysis 

The property is zoned MD and has been developed with a residential dwelling unit.  The 
1-1/2 story Queen Anne Victorian Cottage was built in 1909 by Wesley E. Hargrove.  
The large framed structure has an irregular design with a hipped roof, dormer and gable 
windows, and a columned wrap-around porch with a characteristic rounded corner. 
Recently, the current owners, Bill Ortega & Elisa Bontke, have begun restoring the 
interior of the home and are planning to begin work on the exterior. They are requesting 
Historic Overlay Zoning after gaining more information regarding the responsibilities and 
benefits of the zoning. 

 
• Comprehensive Planning Analysis  

The Future Land Use section of the Comprehensive Plan designates this general area as 
low-density residential. The requested zoning is an overlay zoning that would not affect 
the underlying residential zoning and would be compatible with the surrounding land 
uses. Other properties in the area have received Historic Overlay Zoning, and this request 
could encourage other properties to do the same. 
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PLANNING STAFF RECOMMENDATION: 
Staff recommends approval as requested. 

 

LANDMARKS COMMISSION RECOMMENDATION: 
The Landmarks Commission recommended approval by a vote of five (5) in favor to none (0) in 

opposition. 

 

PLANNING AND ZONING COMMISSION RECOMMENDATION:  

The Planning and Zoning Commission recommends approval by a vote of 6 in favor (Bixby, 

Famble, Rosenbaum, Todd, Yungblut, and McClarty) and none opposed. 

 

NOTIFICATION:   
 

Property owners within a 200-foot radius were notified of the request. 

 

OWNER ADDRESS RESPONSE 

SINSEL THOMAS 1517 S 8TH ST  

MIHALE ION 1534 S 8TH ST  

DURRINGTON WALLS LLC 766 PALM ST  

MAYFIELD MARK ANTHONY 818 PALM ST  

BAILEY ROBERT J JR & LYDIA LONG 741 PEACH ST  

SANDERS BRUCE EDWARD 810 PALM ST  

CIZEK CLAUDIA ANN 750 PALM ST In Favor 

MARR LUTHER T 749 PEACH ST In Favor 

ORTEGA BILL JUAREZ & BONTKE ELISA 782 PALM ST  

HAGINS JORITA 758 PALM ST In Favor 

RODRIGUEZ NORA H DEL RIO & HERNANDEZ 
CHRISTINA DEL RIO 1429 S 8TH ST  

MUNOZ MARCO ANTONIO & DIANA 817 PEACH ST  

RAMOS ELMER JR & RUTH ANN 1542 S 8TH ST  

SILVA JAMES D 765 PEACH ST  

LEIJA ALBERTO ORNELAS 817 PALM ST  

MARR CARMONCITA 757 PEACH ST In Favor 

PFEIFER MICHAEL MOST REV 1541 S 8TH ST  

LOPEZ IRMA S 802 PALM ST  

SALAZAR JOHN JR & ANGELA M 774 PALM ST  

INGRAM MIKE R 1441 S 8TH ST  

SOUTHSIDE BAPTIST CHURCH 1425 S 7TH ST  
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City Council 
Agenda Memo 

 City Council 
 Meeting Date:  9/27/2012 
TO: Larry D. Gilley, City Manager 

FROM: Jon James, AICP 
 Director of Planning and Development Services  

SUBJECT: First reading on an ordinance amending the Land Development Code related to Urban 
Gardens; and setting a public hearing for October 11, 2012. 

 
GENERAL INFORMATION 
Urban farming has gained popularity recently as a way to use under-utilized property while supporting a self-
sustaining land use.  Several inquiries have been made to staff about community gardens and urban farms being 
located on vacant lots throughout the city. Currently, community gardens and urban farms are not permitted. 
Specifically, the City’s ordinances do not allow for a water meter to be issued for a vacant lot. 
 
Staff is proposing to allow community gardens/urban farms by right in the majority of the zoning districts so 
long as they meet specific regulations to mitigate potential negative impacts. The use would allow for cultivation 
of fruits, flowers, vegetables, or ornamental plants by one or more person or family, to include organizations 
such as non-profits or churches. 
 
The use is currently not listed in the Land Use Matrix.  It is proposed to be included and identified as ‘Urban 
Garden’.  The sections proposed for amendment are Section 2.4.2.1 –Land Use Matrix, Section 2.4.3.3 – 
Specific Requirements, and Section 5.1.1.3 – Land Use Definitions. 
 
 
 
STAFF RECOMMENDATION 
Staff recommends approval as presented. 

 
 
 
 

BOARD OR COMMISSION RECOMMENDATION 
The Planning and Zoning Commission recommends approval by a vote of 6 in favor (Bixby, Famble, 
Rosenbaum, Todd, Yungblut, and McClarty) and none opposed. 
 
 
 
ATTACHMENTS 
Ordinance 
 
Prepared by: 
 
Name: Ben Bryner 

Title:   Planning Services Manager 

September 14, 2012 

 
 
 
 

Item No._______ 

Disposition by City Council 
 Approved           Ord/Res#    
 Denied               ____________ 
 Other  

_____________________ 
City Secretary 

 

tiffni.hererra
Typewritten Text
6.8



ORDINANCE NO._________ 
 
AN ORDINANCE AMENDING CHAPTER 23, "PLANNING AND COMMUNITY 
DEVELOPMENT," SUBPART B, "LAND DEVELOPMENT CODE," OF THE ABILENE 
MUNICIPAL CODE, BY AMENDING CERTAIN SECTIONS AS SET OUT BELOW; 
PROVIDING A SEVERABILITY CLAUSE; DECLARING A PENALTY AND CALLING A 
PUBLIC HEARING. 
 
 
BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF ABILENE, TEXAS: 

PART 1:  That Chapter 23, Subpart B, "Land Development Code," of the Abilene 
Municipal Code be amended as set out in Exhibit "A," attached hereto and made a part of this 
ordinance for all purposes. 

PART 2:  That if any provision or any section of this ordinance shall be held to be void 
or unconstitutional, such holding shall in no way affect the validity of the remaining provisions 
or sections of this ordinance, which shall remain in full force and effect. 

PART 3:  That any person, firm or corporation violating any of the provisions of this 
chapter shall be deemed guilty of a misdemeanor, and upon conviction thereof, shall be 
punished by a fine of not more than Five Hundred Dollars ($500.00).  Each day such violation 
shall continue or be permitted to continue, shall be deemed a separate offense. 
  

PASSED ON FIRST READING this    27th    day of     September          A.D. 2012. 
 

A notice of the time and place, where and when said ordinance would be given a public 
hearing and considered for final passage, was published in the Abilene Reporter-News, a daily 
newspaper of general circulation in the City of Abilene, said publication being on the  17th day 
of August, 2012, the same being more than fifteen (15) days prior to a public hearing to be 
held in the Council Chamber of the City Hall in Abilene, Texas, at 8:30 a.m., on the  11th  day 
of October, 2012, to permit the public to be heard prior to final consideration of this ordinance.  
Said ordinance, being a penal ordinance, becomes effective ten (10) days after its publication 
in the newspaper, as provided by Section 19 of the Charter of the City of Abilene. 

 
PASSED ON SECOND AND FINAL READING THIS  11th  day of October, A.D. 2012. 

 
ATTEST: 
 
______________________________   __________________________________ 
CITY SECRETARY     MAYOR 

 
APPROVED: 

 
___________________________________ 
CITY ATTORNEY 



ORDINANCE NO. _______________ 
 

EXHIBIT “A” 
 
AMEND: Section 2.4.2.1 The Land Use Matrix 
 
ADD: Add the ‘Urban Garden’ use to be permitted in designated districts 
 

 

 
 
 
 
 
AMEND: Section 2.4.3.3 All Other Uses with Specific Requirements 
 
CHANGE: Add requirements for ‘Urban Garden’ to the list of uses and renumber as needed. 
 

(a) Specific Requirements. 
 

(58) Urban Garden: In all zoning districts where such use is permitted by right, the following criteria shall be 
met: 
a. A water meter will be allowed for the cultivation and growing of plant material even when a 

primary structure does not exist. 
b. No on-site sales of plant material shall be permitted. 
c. No building shall be allowed that requires a building permit, electricity or plumbing. Only one such 

building shall be allowed on any lot or tract. 
d. Only mechanical equipment designed for household use may be stored on an urban garden. 

 
 
AMEND: Section 5.1.1.3 Land Use Definitions 
 
CHANGE:  Add the definition for ‘Urban Garden’ and renumber as needed. 
 

(a) Land Use Definitions & Matrix Correlation 
 

(187) URBAN GARDEN:  A private or public facility for cultivation of fruits, flowers, vegetables, herbs, or 
ornamental plants. 

 
 
 
 

-END- 



 
City Council 

Agenda Memo 

                                                                                                City Council 
                                                                                                              Meeting Date:  09/27/12 
TO:               Larry D. Gilley, City Manager  

FROM:        Megan R. Santee, Director of Public Works 

SUBJECT:  Award Bid #CB-1240 – Miscellaneous Residential Streets (Phase III)                   
_______________________________________________________________________________________ 
 
GENERAL INFORMATION 
This contract involves rehabilitation of the existing pavement as well as constructing new sidewalks with curb 
ramps and replacing concrete curb and gutter, valley gutters to include the following streets:  
 

• Richmond, Fairmount and Waldemar Streets between South Pioneer and South Danville 
• South Leggett Drive between South 14th and South 7th 
• Potomac Avenue between South Pioneer and South Leggett 
• Buccaneer Street between Potomac and South 7th 
• South 7th and Leggett Intersections 

 
 
FUNDING/FISCAL IMPACT 
 
Funding is available from GO Bond funds. 
 
STAFF RECOMMENDATION 
 
The staff recommends that the Council award Bid #CB-1240, to Bontke Brothers Co., Abilene, Texas in the 
amount of $1,356,161.62. 
 
 
ATTACHMENTS 
 
Bid Tabulation Sheet 
 
 
 
 
 
 
 
 
Prepared by: 
 
Name Chad Carter 

Title City Engineer 

         

 
 
 
 

Item No._______ 

Disposition by City Council 
 Approved           Ord/Res#    
 Denied               ____________ 
 Other  

_____________________ 
City Secretary 
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