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ORDINANCE NO. 302

AN ORDINAWCE PROVIDING FOR THE INSTALLATION, CONSTRUCTION, EXISTEECE, USE AND
MAINTENANCE OF AN UNDERPASS PROJEOT AT TEE INTERSECTION OF PROPOSED U.S.
EIGHVWAY 80 WITH THE PROPERTIES AND TRACKS OF THE TEXAS AND PACIFIC RATLWAY
COMPARY IN THE CITY OF ABILENE, TEXAS AND AUTHORIZING THE MAYOR OF THE CITY
TO EXECUTE AND THE CITY SEORETARY 7O AFFIX THE CORPORATE SEAL AND ATTEST THR
SAME, A CERTAIN CONTRACT BETWEEN THZ OITY, THBE STATE OF TEXAS AND THH RATL-
ROAD COMPANY PROVIDING FOR THE INSTALLATION, CONSTRUCTION, EXISTENCE, USH AWD
MAINTENANOCE OF SAID UNDERPASS PROJEGT; FOR THE GRANTING OF LICENSE AND PER-
MISSION BY THE RAILROAD COMPANY FOR SAID PROJEOT;FOR THE PAYMENT, BY THE STATE
QF TEXAS, OF THE CONSTRUCTION COSTS OF SAID PROJECT; FOR THE ASSUMPTION, BY
THE CITY, OF ALL DAMAGES TO ADJOINING, ABUPTING AND OTHER PROPERTY AND BUSI-
EBSS AND TO TENANT OR OOCUPANT THEREOF; FOR THE PROTECTION OF THE STATE OF
TEXAS AND THE RAILROAD COMPANY AGAINST ALL SUCH DAMAGES AND EXPENSBES IR 0ON-
BECTION WITH ANY CLAIM UF SUIT THEHEFOR; FOR THE MAINTENWANCE OF THE UNDIRPASSY
PROJEOT; AND DECLARING AN EMERGENCY AND PROVIDING THAT THIS ORDINANCE SHALL
BE IFFECTIVE FROM AND AFTER ITS PASSAGE.

VHERFAS, the public convenience, safety and necessity of the
Oity, and the people of the Oity require that the grades for the proposed new
location of U.S. Highway BO and the tracks of The Texas and Pacific Hallway
Company be sevarated by the constmiction of an underpaes project, since a
grade crossing at such street or road over the trecks of said Railroad Oom—
pany would constitute & danger and seriocus inconvenience to the public and
that the only practical remedy is that of constructing an underpass as herein
provided; and

WHEREAS, the Qity hae requested the State of Texss to con-
tribute financial ald in the conetruction of the underpass project; end

WHEREAS, the Olty has requested the Railroad Qompany to grant
a licénse and permission for the construction of said underpasa project
across its property and under its tracks at sush intersestion; and

WHEREAS, the State of Texas has mads it ¥mown to the ity
that it will assist the Olty in the construoction of said underpass project by
furnishing the necessary funds for the actual conetruction; by preparing
plane and specifications; by awarding of construction contracts; by super-
vielsg construction; and by sesisting in the maintensnce of said project;
providing the City spproves the plans, grades and alignment for said projeat,
and after completion of construction will maintain certain features of said
underpass projeot.
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WHERFAS, the Rallroad Company has made it known that it will
grant a license and permiselon for seid underpass project to be conatructed
acrogs 1ts property and under its tracks at the location herein atated; and

WHEREAS, the City, 1n conslderatlon of the provlding of sald
underpass projJect, agrees to protect the State of Texas and the Rellroad
Company from any and all 1lability and any and all demagea to adjoining and
abutting property or other property or business or to any tenants occupying
such property, caused by the installation, the construction, the exlstence,
the use and the maintenance of sald undsrpass project or the passage and
enforcement of this ordinence; and

WHEREAS, the Railroad Company is to malntaln and to be res-
ponsiblle for the maintenance of the underpass superstructure and it support-
ing subetructure, tracks, and other raliroad facilitles located upon the
Railroad Company's property and without expense to the City or State.

NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL:

Section 1. That aince the public convenilence, safety and
necegelty of the City and the people of the City require i%, un agg
be constructed and provided at the in gggct%ga gg Eropos%& 9???'"E?§§E§X 80

with the properties and tracka of The ~S%8S e e | [y Y L

mmmmmmmm“_MWWMm”M.__“mmmmmm"tT::::::;mm::::lm”mm" ﬂi¥ﬂgYﬂty.
Section 2. That the State of Texas be and is hersby author-
ized to construot sald underpess project at the approximate locetion and
in the genersl manner shown on the plan, attached hersto and marked "Exhibit
A" and made a part hereof in all respects. Detailed plans, showing locetion,
grades, etc., ars to be later prepared covering the construction of the Proje-
ect and when said plans governing the construction of said proJject have been
prepared and approved by the City, they are to be attached hersto, marked
"Exhibit B" and made a part of this ordinance in all respects.

Section 3. That nothing in this ordinance shall be construsd
a8 to require said Rallroad Company or the State of Texas to asgume or pay
any direct, incldsntal or consequential damages to adjoining, abutting or
other property or business or to any tenants occupying adjoining, abutting
or other property caused by, incidental to, or in any wey connected with
the pessage and enforcement of this ordinence or by the inatallation,
the construction, the existence, the use or the maintenance of the proj-
ect authorized herein or {o defend any suit or sults which may be brought
egeinst sald Rellroad Company or the State of Texas by any party or parites
for the recovery of any such damages.

Section k. For and in consideration of the mutual covenants
herein caontained, the City doea hersby agres that all damages and claims
for damages to adjoining, sbutting or other rroperty, 1f any there be,
arising out of, Incident to, or in any way connected with the ingtalla-
tion, the construction, the use, the existence, or ths maintenance of
sald project shall be edjusted and paid solely by the City and the City
shall and does hereby sgree to hold bermlesgs saild Railroad Company and
the State of Texas egainat any and all ciring, demends and causes
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of action for recovery of any and all such damages arising out of the in-
stallation, the construction, the use, the existence, and/or the mainte-
nance of said project, and agrees to assume the defense of any and all suits
brought for the recovery of all such alleged dameges, and shall intervens
and make itself a party therein in 1te own name, if it is not already made
8 party thereto, for the purpose, and shall if regqusated in writing by the
Rallroad Company or the State of Texas so to do, wholly relieve said Rail-
road Company and the State of Texas from defending the seme, and hereby
agrees to hold said Railroad Campany, the State of Texze and each of them,
harmless as to court costs, attorney's fees and all expensea in connection
with such suits, and hereby assumes and agrees to pey all Judgments recovered
egainat sald Railroad Company or the State of Texas by reascon of the con-
gtruction, the installation, the use, the existence, or the maintenance of
snid project.

Sectlon 5. That the State will maintein the streets, sidewalks,
drainage under the street and drainage system for the underpass project. The
City will maintain all street lighta, traffic lights and signal devices and
swoep, flush and otherwlse keep salid project in a clean and sanitary manner,
and nothing contained herein shall ever be construesd to place upon the Rail-
road Campeny or the State of Texas any manner of liablility for injJury to,
or death of persons, or for damage to, or losa of property arising fram or
in any manner oonnected with the malntenance or use of the street, sldewalks,
light system or drainage under the street and drainage syetem for the under-
pass projeot located elther on or off of the Railroad Company's right-of-way
and the City will save the Rallroad Company and the State of Texas harmlesas
fran any damagess arising from sald maintensnce or the use of sald project.
The Railrcaed Company will malntain and be responsible for ths maintenance
of the grade separation superstructure and its substructure, tracks and
other railroad facilities located upon the Railroed Company's right-of-way.

Section 6., That the City will pay to the State pramptly the
coat of making repairs to the subgrade or surfacing made necessary by reascn
of the installation, repair, removal, or adjustment or any such publicly or
rrivately ovmed utilities or services, which may occur after the campletion
of the saild underpass yproject.

Section T, That the City will refrain from passing an ordi-
nance fixing e speed limit on said underpass project of under twenty (20)
miles per hour nor will 1% allow the erection of signs, semaphores or
8ignals that will give preference to loeal routes which interssct with the
sald project, nor that will slow up, hinder or dslay traffic on said under-

pass project.

Section 8. That the Mayor be and i1s hersby authorized to exs-
cute for and on behalf of the City an agreement and contract with the State
of Texas and the said Railroed Campany in accordance with and for the purposs
of carrying out the terms and provisions of this ordinance, in the form
attached hereto and marked "Exhibit C". The City Secretary is hereby
directed to attest the agreement and contract and to affix the proper seal
of the City thereto.
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Section 9. That the State be and is hereby authorized, as agent
of the City, to construgt said underpess project at the location, to the grade
and in the manner as shown on "Exhibit A" and to be shown on "Exhibit B".

Section 10. That the Mayor of the City, having regjuested in
writing that this ordinance take effsct forthwith and there being in fact an
emergency and imperative public necessity that the work herein provided for be
begun and carried out promptly and with expedition, and that the contract afore-
said shall be immediately made, executed and &elivered to the end that such work
therein provided for may be begun %Eﬁocarrieé out pramptly and with expedition.
The reading of this ordinance on th+=se several days is hereby dispensed with
and the same shall be in full force and effect from and after ite passage.

Passed on first reading this 11th day of March,A.D. 1949,
Passed on Second and final reading this 1lth day of
March, A.D. 1949,

ATT1 T W
PP )ng. 229_&3;&_ =
Tty oecretary \QL}JSMV&EEE?AQNAijxai**J

Approved as to form before passage: o
Corporationr8bunsel »unl"

STATE OF TEXAS 4

COUNTY OF Taylor{

L Lila Fern Martin , the duly appointed,
qualified and acting City Secretary of the City of Abilene _

2
Texas, hereby certify that the forggo e constitute a true and correct copy
of an ordinance duly passed by theﬁgﬁgﬁcﬁﬁiﬁésﬁé’&%@ held on 11th ,
March s A. D., 1949, at 9: o'clock, A M.
To certify which, witness my hand and official seal of the City of

Abilene ; Texas, this the 1]1th day of March

2
19 49, at Abilene , Texas.

City Secretary of the City of
Abilene , Texas
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