
ORDINANCZ NO. 302

AN cRoIuA;cE P:CVIDING FOR PHI INSTALLATION, CO1STRUCTION, EXISTENCE, USE AND
MAINTEANCE OF AS UNDERPASS PROJECT AT THE ITERECTION OF PROPOSED U.S.
I&HtAY EQ jim TIE !ROPEPTIES LTD flACKS OF TEE TEXAS AND PACIFIC RAILWAY
COMPANY US TEE CITY OF ABILEKS, TEXAS MID A’JTRCRIZIrG TEE 121CR OF CITY
TO EXECUTE AND TIE CITY SECRL’PARY TO AflI TEE CCCRA SRAL MID AST TEE
SANE, A CERTA±: CONTRACT BtPWE1{ TEE CITY. TEE STAfl 07 TZXAS AT) THE RAIL
ROAD COMPANY PZVIDUSG FOR TEE INSTALLATION, CCNSTRUCTION. EXISWTCE, USS AND
MAILITE1IAJTJE CF SAID UNDEASS ?BOJFCT; ICR THE GRMTTII9 OF LICflISE AND PER
MISSIGN BY THE RAILROAD OC.’Afl ICR SAID PROJECT;FCR TEE PAYMENT, BY WI STATE
C! TEXAS, OF TEE CONSTRUOTICN COSTS CF cAID PRCJEC?; FOR TEE ASSUMPUCIT, 7
TE CITY, 01 ALL DkMAflS TO ADJOP7IrG, azUTIt{a AND OThER PROPERTY AND BUSt
rSS PZD TO T1A](T OP. OCCUPANT Tanj3?; FOR THE PROTECTION OF THE STAT?1 07
TEXAS AND THE RAILROAD CCMPAflY AGAINST Afl SUCH DX!AGES AiD EtNS!S IN CON
NtCTiC WITH fly CLAy; 07 S:IT TER!IXR; ICR THE MAt1•rSTAIICE 07 ThE ;D.::: sS
PROJECT; AID DECLARING SN ENE?3ENCY SD PEtDVIDIYiG TEAT THIS ORDIYASCE SHALL
BE ?YFECTI flOM AND AFTER ITS PAVA;:.

WREREAS, the wblic convenience, safety and necessity of the
City, and the people of the Ofty require th-t tht graies for the orO;D9e& %1
1oction of U.S. i.tay 80 and the tracks of The Texas and Pacific RaIlway
Company be se-oarated by the construction of an underpass project, qIrlD a
grade crossing at such streot or road over the tracks of said Ei1road Com
pany would constitute a drer and serious inconvenience to the public and
that the only practical remedy is that of coastr.icting an undernass rs hereIn
nrovided; and

WREHEAS, the City has reoueste the State of Texas to con
tribute financial aid in the construction of the ur1erzss project; and.

WHEREAS, the City has re’jieatecl the Railroad Company to grant
a license aid permission for the construction of said u21ernss troect
across its property and. under Its tracks at such Intersection; ‘t3

wff?ZAS, the State of Texas has made it town to the City
that it will assist the City in the construction of said. Unierpass proJect by
furnIshing the necessary funds for the acta1 construction; by preparinj
plans Sflâ specifIcations; by awarding of construction contracts; by suer—
visikc construction; ani by assisting in the maintenance of saId project,
providing the City cznroves the iflans, grades and alimeat for said. pro’ect,
and. ifter coapletion of construction will maintain cnrtin features of saU
ut1ermqes project.
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WHEREAS, the Railroad. Company has made it Imown that it will
grant a license and permission for said underpass project to be constructed
across its property and under its tracks at the location herein stated; and

WHEREAS, the City, in consideration of the providing of said
underpass project, agrees to protect the State of Texas and the Railroad
Company from any and all liability and any and all damages to adjoining and
abutting property or other property or business or to any tenants occupying
such property, caused by the installation, the construction, the existence,
the use and the maintenance of said underpass project or the passage and
enforcement of this ordinance; and

WHEREAS, the Railroad Company is to maintain and to be res
ponsibile for the maintenance of the underpass superstructure and. its support
ing substructure, tracks, and other railroad facilities located upon the
Railroad Company’s property and. without expense to the City or State.

NOW, THEREFORE, BE IT ORDAThED BY THE CITY COUNCIL:

Section 1. That since the public convenience, safety and
necessity of the City and the people of the City re
be constructed and provided at the7intctL9fl ciribaIlftbthpanjwith the properties and tracks of the

in•lihe City.

section 2. That the State of Texas be and is hereby author
ized to construct said. underpass project at the approximate location and
in the general manner shown on the plan, attached hereto and marked “Exhibit
A” and. made a part hereof in all respects. Detailed plans, how1ng location,
grades, etc., are to be later prepared covering the construction of the proj
ect and when said plans governing the construction of said project have been
prepared and approved by the City, they are to be attached hereto, marked
“Exhibit B” and made a part of this ordinance in all respects.

Section 3. That nothing in this ordinance shall be construed
as to require said Railroad Company or the State of Texas to assi.ma or pay
any direct, incidental or consequential damages to adjoining, abutting or
other property or business or to any tenants occupying adjoining, abutting
or other property caused by, incidental to, or in any way connected with
the passage and enforcement of this ordinance or by the installation,
the construction, the existence, the use or the maintenance of the proj
ect authorized herein or to defend any suit or suits which may be brought
against said Railroad Company or the State of Texas by any party or paritee
for the recovery of any such damages.

Section 1. For tnd in consideration of the mutual covenants
herein contained, the City does hereby agree that all damages and claims
for damages to adjoining, abutting or other property, if any there be,
arising out of, incident to, or in any way connected with the installa
tion, the construction, the use, the existence, or the maintenance of
said project shun be adjusted and paid solely by the City and the City
shell and does hereby agree to hold harmless said Railroad Company and
the State of Texas against any and all clains, demands and causes
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of action for recovery of any and all such damages arising out of the in
stallation, the construction, the use, the existence, and/or the mainte
nance of said project, and agrees to assume the defense of any and all suits
brought for the recovery of all such alleged damages, and shall intervene
and make itself a party therein in its acm name, if it is not already made
a party thereto, for the purpose, and shail if req.uested in writing by the
Railroad Company or the State of Texas so to do, wholly relieve said Rail
road Company and the State of Texas from defending the same, end hereby
agrees to hold said Railroaã Company, the State of Texas and each of them,
harmless as to court costs., attorney’s fees and all expenses in connection
with such suits, and hereby assmes and agrees to pay all judnonts recovered
against said Railroad Company or the State of Texas by reason of the con
struction, the installation, the use, the existence, or the maintenance of
said project.

Section 5. That the State will maintain the streets, sidewalks,
drainage under the street and. drainage system for the underpass project. The
City win maintain ail street lights, traffic lights and signal devices and
swoep, flush and otherwise keep said project in a clean and sanitary manner,
and nothing contained. herein shall ever be construed to place upon the Rail
road Company or the State of Texas any manner of liability for injury to7
or death of parsons, or for damage to, or loss of property arising from or
in any manner connected with the maintenance or use of the street, sidewalks,
light system or drainage under the street and drainage system for the under
pass project located either on or off of the Railroad Company’s right-of-way
and the City will save the Railroad Company and the State of Texas haruless
from any damages arising from said maintenance or the use of said project.
The Railroad Company will maintain and be responsible for the maintenance
of the grade separation superstructure and its substructure, tracks and
other railroad facilities located upon the Railroad Company’s right-of-way.

Section 6. That the City will pay to the State promptly the
cost of making repairs to the subgrade or surfacing made necessary by reason
of the instailation, repair, removal, or adjustment or any such publicly or
privately owned utilities or services, which may occur after the completion
of the said underpass project.

Section 7. That the City will refrain from passing an ordi
nance fixing a speed linit on said. underpass project of under twenty (20)
miles per hour nor will it allow the erection of signs, semaphores or
signals that will give preference to local routes which intersect with the
said project, nor that will slow up, hinder or delay traffic on said under
pass project.

Section 8. That the Mayor be and is hereby authorized to exe
cute for and on behalf of t City an agreement and contract with the State
of Texas and the said Railroad Company in accordance with and for the purpose
of carrying out the terms and provisions of this ordinance, in the form
attached hereto and marked “Exhibit C”. The City Secretary is hereby
directed to attest the agreement and contract and to affix the proper seal
of the City thereto.
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Section 9. That the State be and is hereby authorized, as agent
of the City; to construct said underpass project at the location, to the grade
and in the manner as shown on “Exhibit A’ and to be shown on “Exhibit B”.

Section 10. That the Mayor of the City, having requested in
writing that this ordinance take effect forthwith and there being in fact an
emergency and imperative public necessity that the work herein provided for be
begun and carried out promptly and with expedition, and that the contract afore
said shall be immediately made, executed and delivered to the end that such ;ork
therein provided for nay be begun %carried out prcmttly and with expedition.
The reading of this ordinance on tit. several days is hereby dispensod with
and the same shall be in full force and effect from and after its passage.

Passed on first reading this 11th day of March,A.D. 1949.

Passed on Second and final reading this 11th day of

March, A.D. 1949.

Al F’ T:

___

&A

_________

City Secretary

Anoroved a s to form before passaçe —

CoroortiorwCbüflSeI
STATE OF TEXAS

COUNTY OF Taylorj

Lila Fern Martin , the duly appointed,
qualified and acting City Secretary of the City of Jbj lone
Texas, hereby certify that the fore, oi v qe constitute a true and correct copy
of an ordinance duly passed by held on 11th

March, A. D., 1949 , at 9: o’clock, A M.

To certify which, witness my hand and official seal of the City of
tuilene , Texas, this the 11th day of March

19 49, at Abilene , Texas.

City Secretary of the City of
Abilene , Texas
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